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March 6, 2014 

 

By Electronic Mail 

 

Assistant U.S. Attorney Natalie Kuehler 

U.S. Attorney’s Office 

Southern District of New York 

86 Chambers Street 

New York, NY 10007 

 

RE:  Detention Watch Network, et al., v. ICE, et al., 14-cv-0583  

 

 

Dear Natalie: 

 

 We write to respond to the Department of Homeland Security’s letter dated December 6, 

2013. The letter was first brought to my attention on the evening of March 4, 2014, when you 

alerted us by email that you would be filing a motion to dismiss the next day. After I advised you 

on March 5 that I was not aware of any such letter and asked for a copy, you emailed to me a 

PDF document entitled “DHS Letter.” I received it for the first time on the morning of March 5, 

2014.  Notably, neither the letter itself, nor your email, nor the declaration annexed to DHS’ 

motion to dismiss describes the manner of DHS’ purported service of the letter in December of 

2013. While we will address the improper manner of purported service in our opposition to 

DHS’ motion to dismiss, we write here to address the contents of the letter, which do not 

comport with DHS’ FOIA obligations.    

 

 DHS is not permitted to administratively close requests arbitrarily. Agency denials must 

be based upon FOIA or the agency’s “published rules stating the time, place, fees (if any), and 

procedures to be followed” within the Federal Register or Code of Federal Regulations. 5 U.S.C. 

§ 552(a)(3)(A) (2012). DHS’s regulations specifically allow for administrative closure of claims 

when fees are not paid, 6 C.F.R. § 5.3(c), but not when requests are considered overly broad. 6 

C.F.R. § 5.3(b). In such cases, the regulations merely state that an overly broad request may 

result in the “agency's response to [the] request . . . be[ing] delayed.” Id. Therefore, no authority 

existed for administrative closure of our FOIA request. 

 

 DHS regulations require the agency to tell a requester “either what additional information 

is needed or why [a] request is otherwise insufficient” before issuing a denial, as well as giving 

requesters “an opportunity to discuss [their] request so that [they] may modify it to meet the 

requirements of this section.” 6 C.F.R. § 5.3(b). The letter does not constitute a proper request 

for clarification, as it did not provide any guidance as to how the request could be clarified. It 

merely restated DHS regulations which indicate that requests should generally contain 

“sufficient detail,” “as much information as possible,” and “specific information about each 

record sought.” See 6 C.F.R. § 5.3(b). The letter gives no indication as to what specific aspects of 

the request were considered overly broad or how they could be narrowed. Mere recitations of 
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statutory standards give no real guidance, cf. King v. U.S. Dep't of Justice, 830 F.2d 210, 219 

(D.C. Cir. 1987); they neither specify what “additional information” is needed nor explain why a 

request is “otherwise insufficient.”  

 

 In any case, our FOIA Request meets the requesters’ obligation to “reasonably describe” 

the materials sought, see 5 U.S.C. § 552(a)(3).  The subject matter of the request—the detention 

bed quota and/or mandate—is well-known by DHS and has received considerable media 

attention. Additionally, we seek specific records, some of which are “agreements” of a specified 

nature, subject, parties and time period; data and statistics regularly held and produced within the 

agency; records related to three specific media stories; reports and memoranda between specific 

custodians and offices related to the detention bed mandate; and documents related to highly 

specific events such as the release of detainees due to budget constraints during specific time 

periods.  In sum, our FOIA Request is in no way “too broad” or unspecific. Further, given our 

extensive discussions explaining various portions of the request, as well as the letter we sent to 

you earlier today regarding the scope of the request, we do not believe there should be any 

confusion on the part of DHS as to the records we seek. That said, as we have advised you 

previously, we would be happy to discuss our request with DHS directly.  

 

 Because DHS did not have authority to “administratively close[]” our request, and failed 

to properly notify us of its request for clarification, our request cannot legitimately be considered 

closed. Notwithstanding these arguments, we formally request that our FOIA request be 

administratively re-opened.   

  

 Please feel free to contact me with any questions at (212) 614-6445.  I look forward to 

hearing from you.  

 

Sincerely, 

      

   

 
Ghita Schwarz 
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